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Court of Appeals of the District of Columbia 


April Term, 1933. 
No. 6008 


SPECIAL CALENDAR 

Huey P. Long, Appellant , 


VS. j 

Samuel T. Ansell, Respondent. 



APPEAL FROM THE SUPREME COURT d>F THE 

DISTRICT OF COLUMBIA 

JURISDICTION 


This cause comes to this court under an order allow¬ 
ing special appeal, filed June 14, 1933, based upon a 
duly filed petition therefor, filed May 9, 1933. 

STATEMENT 

The defendant is a Senator of the United States 
from the State of Louisiana, and a resident of that 
state. This action was brought against him 1 by the 
plaintiff, alleging that the defendant had published a 
false and malicious libel, which purported to be a report 
of a speech made by defendant on the floor of the 
Senate on February 21, 1933. That the speech itself 
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contained libelous and defamatory statements, and 
that the defendant had mailed copies of that part of 
the Congressional Record containing the speech to per¬ 
sons in Louisiana, District of Columbia and elsewhere; 
that the speech so sent was accompanied by a letter 
inviting the recipient to read the speech. The fourth 
count of the declaration is based upon the distribution 
of a circular by the defendant in Louisiana, containing 
statements respecting the methods employed by the 
Senate Committee in its investigation of the election 
of the said John H. Overton to the United States 
Senate. The action alleges damages in the amount of 
Five Hundred Thousand Dollars ($500,000.00). 

The declaration and summons was served upon the 
defendant on April 3,1933, in the City of Washington, 
District of Columbia, where the defendant was then 
temporarily in attendance upon an extraordinary ses¬ 
sion of the Senate of the United States. This court 
will, of course, take judicial notice of the fact that the 
Senate of the United States was at that time in session. 

Defendant, thereafter, appeared specially and moved 
the court to quash the summons and service upon the 
following ground: 

“(1) The summons was issued on Monday, 
March 27, 1933, and served on the defendant on 
Monday, April 3,1933, whereas the first session of 
the Seventy-Third Congress was convened on the 
ninth day of March, 1933, and has remained con¬ 
tinuously in session since that date and was in 
session on the dates of the issuance and service of 
the said summons (of which fact defendant prays 
the court to take judicial notice) and the defendant 
as alleged is a United States Senator who was in 
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I 

attendance upon the meetings of thej first session 
of the Seventy-Third Congress of the p’nited States 
and the summons and service thereof is invalid 
and of no legal effect whatsoever because in viola¬ 
tion of Article 1, Section 6, Clause 1, of the Consti¬ 
tution of the United States, which provides that 
Senators and Representatives of the U|nited States 
‘shall in all cases except treason, felonjf and breach 
of the peace be privileged from arrest during their 
attendance at the session of their respective 
Houses, and in going to and returning from the 
same’ j 

The court denied the motion to quash, afid the court 
thereafter, upon defendant’s petition, allowed a special 
appeal. 

ASSIGNMENTS AND SPECIFICATIONS OF 

ERROR 

The court erred: | 

(1) In denying the motion of the defendant to quash 
the service of process and summons under its order 
entered May 9, 1933. 

(2) In refusing to grant the defendant’s motion 
to quash the service of summons. 

ARGUMENT 


It is the contention of the Appellant that a Senator 
of the United States, present in the District of Colum¬ 
bia in attendance upon an existing session of Congress, 
is exempt from service of civil process while sp present 
in said District. 
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In considering this question, we desire to present the 
matter in the following aspects: 

(1) At common law; 

(2) Under the provisions of Article 1, Section 6, 
Clause 1 of the Federal Constitution; 

(3) The applicable decisions in point; 

(4) The general public policy in force in the 
United States in analogous cases. 

II 

AT COMMON LAW 

Much controversy exists as to the precise privilege 
extended to members of Parliament at common law 
and it seems difficult, if not impossible, to harmonize 
the available expressions of the English courts on the 
subiect. 

In 1841, however, the entire subject was reviewed 
in the case of Cassidy v. Stewart, 2 Manning and 
Granger 437. i The decision in this case, in which the 
full Bench participated, points out in detail that origin¬ 
ally, at common law, no process of any kind could issue 
against a member of Parliament, but that the rule had 
been changed by statute through the enactment of 12 
and 13 W 3, c. 3 and 10 G 3, c. 50, which statutes per¬ 
mitted certain service of process on members of 
Parliament. 

The reason why these statutes were passed is appar¬ 
ent, as the English courts possess jurisdiction through¬ 
out England , and any suit thus brought against a 
member of Parliament might, by the court, be assigned 
for trial and disposition properly in the county of resi¬ 
dence of the particular defendant. Consequently, the 
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fact that the defendant might be in attendance upon 
Parliament became much less important. 

State v. District Court , 243 Pac. 123 (Wyo.). 

Argument —Bolton v. Martin , (inijra). 

| 

It seems clear, however, that, prior to th^se statutes, 
privilege from arrest, in England, embraced privilege 
from service of civil process. 

No such condition exists as between the cjourts of the 
District of Columbia and the State of Louisiana (the 
residence and domicile of the defendant^, and the 
courts of the District of Columbia would) of course, 
have no power to require the trial of a civil suit 
brought against the defendant in the courts of the 
District, in any other jurisdiction. 

In view of the statutory enactments, therefore, and 
the inherent difference in jurisdictional conditions, 
the former and present status of the claimed privilege 
in England affords little aid in the determination of 
the question here submitted. ! 

It would seem, however, that, in framing the con¬ 
stitutional provision, the framers must h^ve had in 
mind the broad meaning of the word “arrest,” which, 
exclusive of statute, had previously prevailed in Eng¬ 
land. Thus, we shall see, the early cases in the United 
States all followed this broad interpretation of the 
word “arrest.” 

i 

hi. 

CONSTITUTIONAL PROVISION^ 

I 

I 

I 

Clause 1 of Article 1, Section 6 of the Constitution 
provides: I 
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“* * * they (members of Congress) shall in all 
cases, except treason, felony and breach of peace, 
be privileged from arrest during their attendance 
at the sessions of their respective Houses, and in 
going to and returning from the same.” 

Similar language is found in practically each of the 
Constitutions of the several states, and has been the 
subject of a diversity of interpretations. 

Cases may be found holding that the word “arrest” 
refers to the well-known arrest in criminal cases. 
Other cases hold that the word “arrest” should be con¬ 
fined to those instances of physical arrest in civil cases. 
It has further been held, as above stated, and as'we 
contend here, that the word “arrest” is one of general 
significance which must be given a general meaning. 

So far as the federal courts are concerned, it has 
been settled by the Supreme Court of the United States 
that the privilege referred to in the constitutional pro¬ 
visions applies only to civil cases, and does not apply 
in any criminal proceeding. Williamson v. United 
States , 207 U. S. 425. 

Consequently, the only question remaining is 
whether the word “arrest” refers only to those few 
remaining instances of civil arrest where actual de¬ 
tention of the person exists, or, more broadly con¬ 
strued, under the more modern tendency, applies to 
the service of civil process upon the member of Con¬ 
gress, as originally existed in England, and as adopted 
in the early cases on the point, immediately following 
the adoption of the Constitution. 

It is, of course, freely conceded that the authori¬ 
ties are not now in accord upon this question. Indeed, 
as this court is well aware, there are at least two de¬ 
cisions in this jurisdiction holding that the granted 
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privilege does not extend to immunity from service 
of civil process. 

i 

Merrick v. Giddings, I MacA. and M 1 55 (1879) 
Howard v. Citizens Bank , 12 App. D. C. 222 
(1898) 

Both of these decisions were rendered njiany years 
ago, and the attention of this court to th^ point in¬ 
volved has not been more recently directedl 

It is the position of the Appellant that when the 
early applicable cases are examined, in the light of 
the more modern tendency, particularly wtjen the an¬ 
alogous privileges of non-resident suitors and wit¬ 
nesses are considered, this court will find it} proper to 
recede from the rule heretofore announced in the 
above cited cases. 

1 

APPLICABLE DECISIONS 

I 

In the case of Miner v. Markham , 28 Fed. 387, the 
precise point here involved was presented with respect 
to service of process on a member of Congress while 
en route to the District of Columbia. The ^ourt held 
the constitutional provision exempted a number of 
Congress from service of process while goifig to the 
seat of government at Washington. A fortiori, we 
suggest, the same rule would apply if the member had 
actually reached Washington, and was engaged in his 
official duties, as was the defendant, here. 

In Bolton v. Martin , 1 Dali. 3^?T(Pa.), it was held 
that a member of the state convention called to con¬ 
sider the ratification of the Constitution of the United 
States, was privileged from the service of Summons 
or arrest during the session, and for a reasonable time 
before and after it. 
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Criticism is offered of this decision upon the allega¬ 
tion that the decision was based on an erroneous quota¬ 
tion from Blackstone. An examination of the well 
considered opinion plainly discloses that the court did 
not base its opinion upon the quotation from Black- 
stone, but merely referred to that quotation in general 
support of the conclusions reached. The decision is 
specifically in point and well reasoned. 

In Geyer’s Lessee v. Irwin , 4 Dali. 107, decided by 
Supreme Court of Pennsylvania in 1790, it was held 
that “a member of the general assembly is undoubtedly 
privileged from arrest, summons, citation, or other 
civil process during his attendance on the public busi¬ 
ness confided to him.” 

Criticism is offered of this decision under the claim 
that the statement of the court is “dictum” This is 
not the case. The contention made to the court in op¬ 
position was two fold; first, that no privilege existed, 
and, second, that, if a privilege existed, it had been 
waived. The court specifically passed upon both of 
these contentions, holding first, that the privilege ex¬ 
isted and, second, that it had been waived. Hence, 
the court's ruling was pertinent and not obiter . More¬ 
over, the rule announced, was approved and followed 
in Gray v. Sill , 13 W. N. C. 59, and Ross v. Brown , 7 
Pa. Co. Ct. 142. 

In Nones v . Edsall, 1 Wall Jr., 189, Fed. Cas. 10,290, 
the court, while erroneously referring to the opinion 
in Geyer’s case as dictum , states: 

“Members of Congress are privileged from ar¬ 
rest both on judicial and mesne process, and from 
the service of summons or other civil process 
while in attendance on their public duties.” 



9 


The court, however, held that this privilege did not 
apply to a case already pending which was not com¬ 
menced by service on the member while in attendance 
on Congress. J 

The Supreme Court of the Territory of Wisconsin, 
in Doty v. Strong, 1 Pinney 84, likewise parsed upon 
the precise question as affecting the territorial dele¬ 
gate in Congress. The court said: j 

I 

| 

“In order to render this provision available to 
the extent of its necessity, it will not do to con¬ 
strue the words ‘privilege from arrest’ in a con¬ 
fined or literal sense. A liberal construction must 
be given to these words upon principle and reason. 
It is just as necessary for the protection of the 
rights of the people that their representative 
should be relieved from absenting himself from 
his public duties during the session of CJongress, 
for the purpose of defending his private suits in 
court, as to be exempt from imprisonment on ex¬ 
ecution.” 

i 

I 

This opinion is criticized because the court cited only 
the Geyer case. The cogency of the court’s reasoning, 
however, remains entirely applicable. 

Furthermore, the Wisconsin court in Anderson v. 
Rountree , 1 Pinney 115, the following year reaffirmed 
the conclusion reached in the Doty case. j 
See also, 

Robbins v. Lincoln , 27 Fed. 342; 

Welsh v. Mooney, 33 Ohio Cir. Ct. 214. 
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The same conclusion is reached in an extensive note 
found in 76 Am. St. Rep. 534. 

It is submitted that the foregoing decisions clearly 
support the rule that freedom from arrest, includes 
freedom from service of civil process. It is not con¬ 
troverted that an equal or greater number of decisions 
may be cited opposing this contention. It is believed, 
however, that the status of most of the opposing deci¬ 
sions present various characteristic differences which 
should have careful consideration. Such cases involve 
either the privilege of suitors or witnesses and not 
those of public servants ( U . S. v. Cooper , 4 Dali. 341). 
The privilege is demanded by residents of the jurisdic¬ 
tion and not by non-residents. (Case V. Rorabacker , 15 
Mich. 537.) Frequently, the matter considered by the 
court involved a question of a waiver of the privilege 
instead of the existence or non-existence of the privi¬ 
lege, itself. ( Peters v. League , 13 Md. 58.) Some of 
the cases involved the question of the service of a wit¬ 
ness subpoena,! and did not purport to involve the per¬ 
sons served in litigation ( Respublica v. Duane , 4 
Yeates 347). The case of People v. Hofstadtor , 258 
N. Y. 425, (opinion by Cardozo-J:) had to do with a 
witness before a legislative committee, and did not in¬ 
volve any suit, as the opinion points out. Still other 
cases dispose of the privilege as though it were to be 
considered only as a claim of personal benefit, wholly 
overlooking the public interest really at stake. ( Phil¬ 
lips v. Browne , 270 Ill. 450.) The foregoing are some 
of the differences which we suggest will be found in 
most of the cases cited in opposition to the rule for 
which we here contend. 

However, in view of such conflict, we desire to call 
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the court’s attention to the situation presented in the 
decisions, with respect to analogous privileges. 

I 

I 

ANALOGOUS PRIVILEGES 

I 

| 

In considering the claimed right of a njember of 
Congress to be privileged from the service of civil pro¬ 
cess while in attendance upon his duties atj the seat 
of government at Washington, it must be clearly ap¬ 
preciated that the existence of similar privileges, with 
respect to the service of process, is not only not un¬ 
usual, but is a frequent condition, viewed with favor, 
and always given a broad construction. Thu^, the rule 
is practically universal that a non-resident of the jur¬ 
isdiction, who is present in the jurisdiction either as 
a suitor or a witness, may not be lawfully served with 
process while thus present within the jurisdiction. 
This privilege is not dependent upon either ^constitu¬ 
tional or statutory enactment, but has growh up out 
of public policy, not as a favor to the privilege$ person, 
but as an inherent right on the part of the public in¬ 
terests. ! 

i 

“Such privilege was not peculiar to the common 
law of England, nor did it exist only through con¬ 
stitutional or legislative enactments. It is insep¬ 
arably connected with that fundamental maxim 
in free governments, that where exigency! renders 
it necessary for the common preservation, the pri¬ 
vate right shall yield to public good.” 

(Note: 16 Am. Dec. 782.) 

Thus the Supreme Court of the United States in the 
case of Stewart v. Ramsden, 242 U. S. 128, establishes 

i 
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the universality of the rule, and points out that the 
privilege claimed is the privilege of the court “rather 
than of the defendant.” 

See also: 

Wheeler v. Flintoff , 159 S. E. 112 (Va.). 

Arnett v. Smith , 145 So. 638 (Miss.). 

Zimmerman v. Buffington , 238 N. W. 115 
(Neb.). 

State v. District Court , 243 Pac. 123 (Wyo.). 

Murrey v. Murrey , 16 Pac. (2nd) 741 (Calif.). 

Higgins v. California Growers , 288 Fed. 550 
(C. C. A. 2nd). 

This same rule has been announced by this court in 
the case of Church v. Church , 270 Fed. 361. 

Nor has this privilege, thus firmly established, been 
confined to suitors and witnesses. The rule is stated 
as follows: 

“In recent years, the privilege has, in some in¬ 
stances, as a matter of public policy, been ex¬ 
tended to all non-residents within a jurisdiction, 
engaged in the performance of a public duty at 
least during the time of the emergency.” (50 C. J. 
246.) 

Thus the privilege has been extended to national 
bank officials; while attending conferences in other 
states upon the request of the Governor of a Federal 
Reserve Bank. 

Filer v. McCormick , 260 Fed. 309 (Cal.). 

We invite the attention of the court to the decision 
in the Filer case which states: 
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“It would be a singularly inconsistent public 
policy that dictated the protection of spch a class 
(non-Resident Witnesses) and denied it to those 
engaged in serving solely the public good. * * * 
It is at least doubtful if those citizens vfould have 
given the same ready response to the dictates of 
their patriotic sense of duty had they be6n advised 
that the law was powerless to afford them protec¬ 
tion against liability to harassing litigation to 
which they might be subjected by private suitors 
in strange and remote jurisdictions. ,, 

(Cited with approval in Murrey v. Murrey , 16 
Pac. (2nd) 741, (Cal.). 

In the light, therefore, of such extension of privilege 
from service of process to suitors, witnesses and pub¬ 
lic servants, it is not surprising to find tha^ most of 
the states of the Union have extended like privileges 
to members of the State Legislatures while spell Legis¬ 
latures are in session. (59 Corpus Juris 87 (54).) 

We, therefore, find, from the foregoing authorities, 
that the fullest privilege from service of process is ex¬ 
tended to the various classes of persons heretofore de¬ 
tailed. These privileges are said to be the result of a 
controlling public policy, and are not based ilpon stat¬ 
utes and constitutional provisions . Such privilege is 
not viewed as belonging to the individual, but] is looked 
upon as the exercise of a public right, governmental 
and judicial in its nature. The allowance of such priv¬ 
ileges, these authorities state, has been more and more 
freely extended during recent years, until today it may 
be fairly stated that any person who comes, or is 
brought, into a foreign jurisdiction of which he is not 
a resident, on a judicial or public errand, is privileged 
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from the service of civil process while within such for¬ 
eign jurisdiction. 

It seems perfectly apparent that every reason ad¬ 
duced for the establishment of these privileges just 
discussed, applies to a member of Congress, with pe¬ 
culiar force and pertinency. The public nature of the 
service, its importance to the individual State, and its 
supreme necessity to the Federal government, all cre¬ 
ate a condition of national importance which much 
surpasses the needs upon which privileges have been 
extended to other classes of persons. It is the height of 
absurdity to establish that a banker who enters a for¬ 
eign state upon the request of federal banking officials 
is immune from service of process while in that state, 
and a United States Senator, in such times as these, 
proceeding from the state of his domicile to attend an 
extraordinary session of Congress at the Capitol in 
the District of Columbia, might do so only subject to 
the menace of being harassed by private litigation in 
the District of Columbia. 

The cases which we have cited above clearly extend 
such privilege to a member of Congress. We, there¬ 
fore, submit that the dispute in authority on the point 
should, by precept and logic, be resolved in favor of 
the present existence of such privilege with respect to 
members of Congress. We see no reason for basing 
the privileges wholly on the constitutional provision. 
We think the constitutional provision sufficiently 
broad, under the cited authorities, but there is the 
same right to the privilege, under the authority of pub¬ 
lic policy and interest , as supports the privileges ex¬ 
tended to the various other classes mentioned, and the 
courts should, upon timely application, protect and 
enforce such right. 
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The establishment of such a rule creates! no injus¬ 
tice. Even if it did, it would be subject to thR rule that 
private interests must yield to the protection of the 
public interests. But no injustice exists. 4s the fed¬ 
eral court said in the Filer case (supra): j 

“This conclusion is reached with less Reluctance 
in that, while avoiding great inconvenience and 
harassment to the defendant, it works no great 
hardship on the plaintiff, no essential right being 
lost to him. The cause of action may Readily be 
reasserted in the jurisdiction originally resorted 
to, as to which no such question can Rrise, and 
where his rights may be as fully and completely 
adjudicated and protected as in this.” ! 

The defendant is only present in the District of 
Columbia as a member of Congress in attendance upon 
his official duties. His home, domicile and residence is 
in the State of Louisiana, where he abidesi Courts 
of Louisiana stand open to the plaintiff to litigate any 
cause of action which he may have, and the courts 
ought not to deny to the defendant, as a member of 
Congress, either under the Constitutional provision, 
or under the principles of public policy, the privilege 
which it so freely extends to litigants, witnesses, and 
even to individuals, on errands connected with the pub¬ 
lic interest. 

Joseph E. Davies, 
Raymond N. Beebe, 

Adrian F. Busick, 

Seth W. Richardson, 
Attorneys for Appellant 
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April Term, 1933. 

No. G008. 


Special Calendar 


Huey P. Long, Appellant , 
vs. 

Samuel T. Ansell. 

Appeal from tiif. Supreme Court of this 
District of Columbia. 


STATEMENT. 

Appellant’s statement is probably sufficient, yet in 
faithfulness to the record it might be stated more 
clearly that the libel declared upon is what purports 
to be a “reprint” of appellant’s libelous speech In the 
Senate, which “reprint” appellant, in the District of 
Columbia, printed, at his own expense, dressed up 
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throughout with numerous capital display headings of 
the most abusive and libelous nature, and circulated, 
enclosed with a letter of his, throughout the country 
including the District of Columbia. The libelous 
“Kangaroo Court” circular (4th count) he also widely 
distributed throughout the District and the country. 

c 1 * 


I. 

In his petition for this special appeal appellant’s 
sole contention was that the decision of this court in 
Howard v. Citizens Bank and Trust Company, 1 2 App. 
D. C. 223 (1897), citing approvingly Merrick v. Gid- 
dings , 1 Mac A. and M., 55, had been overruled by TIT/- 
liamson v. United States, 207 U. S. 425. 

That contention, successfully urged for allowing 
this appeal, seems completely abandoned now, only a 
single brief reference being made to the Williamson 
case and that without apparent point. (Appellant’s 
Brief, mid. p. G) 

In any event, the Williamson case, instead of con¬ 
flicting with Howard v. Trust Company, has the ef¬ 
fect of strengthening it; moreover, the “tendency” of 
that case is toward restriction rather than extension 
of the immunity of a congressman. 


II. 

Appellant states his present position thus: 


“It is the position of the Appellant that when 
the early applicable cases are examined, in the 
light of the more modern tendency, particularly 
when the analogous privileges of non-resident 
suitors and witnesses are considered, this court 
will find it proper to recede from the rule here- 


into announced in the above cited cases”.j (App. 
Brief, p. 7.) j 


As to “the early applicable cases” referred to,| appel¬ 
lant says (Brief, p. 7): 

I 

“It is, of course, freely conceded that the au¬ 
thorities are not now in accord upon this ques¬ 
tion.” I 


And appellant concedes that his contention as tjj “the 
more modern tendency” runs counter to manj deci¬ 
sions (Appellant’s Brief, p. 10). 

Appellant argues that the courts should hold him 
immune from civil process, not because of any consti¬ 
tutional or statutory provision, but because n\odern 
public policy requires it ( Appellant’s Brief, bp. 13, 

14). 

It is said that under the more modern judicial view 
of public policy, courts, without constitutional or |statu- 
tory provision, extend the fullest immunity frorji ser¬ 
vice of process to many classes of non-residents who 
come into the jurisdiction in the performance of public 
duty—suitors, witnesses, bank officials, in a woprd to 
“any person who comes into the jurisdiction of Which 
he is not a resident in public service”, and that a for¬ 
tiori it should be extended to a United States Senator. 
The “supreme necessity” of government, it is sa^d, to 
which “private interests must yield”, requires tjiat a 
Senator must not be subjected “to the menace of being 
harassed by private litigation in the Districj of 
Columbia”. And the argument extends the immunity 
to all here in public service. A Senator, Representa¬ 
tive or other person here in government service may 
injure and destroy the person, property or reputation 
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of anv citizen of this District, mav flout anv contract 
with any District citizen, but the courts are asked to 
say that the injured citizen lias no redress in the courts 
here where the damage was done; and no injustice is 
seen in requiring the injured District citizen to follow 
the wrong-doing public servant into his own bailiwick. 
Members of Congress, judges, executive officers, 
clerks, all persons in the public service here [are they 
brought here against their will?] are not suable while 
here bv the citizens of the District for the wrongs suf- 

• V. 

fered here bv the citizens at their hands. Presumablv, 
state, county and municipal servants in the service of 
their governments here would be entitled to like im¬ 
munity. 

* 


m. 

The report of Howard v. Trust Company, now 
sought to be overruled, shows that substantially the 
same argument made by appellant here was made by 
appellant there, with many of the same authorities. 
12 D. C. Appeals, pp. 227, 228. 

IV. 

We objected to the allowance of the special appeal. 
In our brief we then contended: 

1. That Howard v. Citizens Bank and Trust Com¬ 
pany settled the law for this jurisdiction. 

2. That that authority has never been overruled. 

•> 

3. That the' overwhelming weight of authority out- 
side the District accords with the local decisions. 

Our objections did not prevail. But we can only re¬ 
peat them now. 


0 


We ourselves would think that experience here would 
never suggest any judicial extension beyond the privi¬ 
leges and immunities established bv the Constitution. 
We are insensible to the argument that the courts 
of the District can, or should, create such an extra¬ 
constitutional Congressional immunitv. If the court 
is at all impressed with appellant’s contention thjat “in 
the light of the more modern tendency” it shoulcj over¬ 
rule its own precedents and establish the “new law” 
it is requested to establish, anything further we [might 
feel disposed to say could serve no useful purpose. 

Respectfully submitted, 

Burr Tracy Ansell, 
Attorney for Appel 




